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FEDERAL ELECTION COMMISSION

WASHINGTON DO J0and

BEFORE THE FEDERAL ELECTHON COMMISSION

In the Matter of H
) MUK 4689
The Honorable Robert K. Dornan, et al. )

STATERMENT OF REASONS OF
VICE CHAIRMAN DARRYL R WOLD and
COMMISSIGNERS LEE ANN ELLIOTT, DAVID M. MASON !
ang KARL J. SANDSTRONM

I INTRODUCTION

On Auwust 24, 1999, the Commuission considered the General Counsel’s Report to
find reason to believe that the Hororable Robert K. Doman, Salem Radio Networks and
ABC Radio Networks violated 2 U .S.C. §341b. For the reasons set forth below, we
rejected the recommendations.

This case involved the broadeast of several nationaliv-syndicaied radio shows
guest hosted by tormer Congressman Doman. The question for the Commission was
whether these constituted prohihited corporate contributions from the stations, to Mr.
Doman, in violation of 2 U.S.C. §441b.

The General Counsel argued that the purpose of the broadceasts was, at least in
part, 1o influence Mr. Doman’s election to federal office, and that the stations, by
allowing him to broadcast without restriction as to the content of his show, had made
prohibited corporate contributions. (First General Counsel’s Report, pp.11-18.)

As this case mveived the broadeast of allegedly federal election influencing
matenal. we began our analysis by examining the facts in hight of the “press cxemption.”

' See additional Statement of Commissioner Mason addressing the issue in this matter 1 more detail,

" The respondents raised the defense that their actvity was proiected by the “press exemption” found in
§431(9KB1) of the Act, which has i1s foundaticn tn the First Amendment to the Constituuion {see HR Rep.
No.93-1239. p. 4 (1574), explaining the purpose o adopling this provision in the Act). An “expenditure”
as defined 1n the FECA does not include "any news story, commentary, or editorial distributed through the
atilities of any broadcasting station, newspaper, nmagazine, ur other pertodical publicanon, unaless such




After analyzing the facts and applying the relevant law, we concluded that the
press exemption was applicable and that no prohibied corporate contnibutions were
made.

1L ANALYSIS

As the General Counsel noted in his report, the two respondents responsible for
the broadeast of the programs were press entities as set forth in the press exemption.
(FGC Report. p. 20

Courts have ruled that where a presy cntity’s activity 1s a1 sssue, the FEC must fira
determine whether the press exemption is avaiiable. Only if we cetermine the exeniption
is ne.. applicable can the Commussion examuic the aciivity itself to determine 1f there was
avioiation of the Act. As the court sard in 75 v Piolips Publisimng, Ine {D.D.C
1981) 517 F.Supp. 1308, at 1313:

{ TThe inttal inquiry is limited to wheiner the press entity 15 -wned or controtied
by anv political party or camdidate anu whether the pre's enuty was acting as a
press entily With respeci 1o the condus 5 guesticie [Cravons omtted ] It e
press enlity s not onvned or eonrotied by any pohitical party or candidate and it is
acting as a press entitv, the FEC lacks suhject matter jurisdiction and 1s barred
from investigating the subjeci matter v e comp]umi.‘;

There 1s no indication that the press entities mvolved here were owned or
conrrolied by a political party or 2 candidate (FGC Report, p. 20). so the first prong of
the initial inquiry is satisfied.

The second prong is also satisficd because it appears that the entities were acting
in their capacity as members of the media in presenting the programs in question. The
programs at 1ssue are those that featured Mr. Dorman as the guest host on three different
radio talk shows in 1997, Each of the thvee talk shows was nationally svndicated and ran
in most of the top radio markets. The shows generu!ly featured commentary on political
topies, iterviews with political figures, and interaction with callers. There 15 no
indication that the formats distribuion. or other aspects of production were any different
when Mr. Doman was a guest host than they were when the regular host was present.
{Compare FLC v. Massachusens Citizens jor Life (1986) 479 1S, 238, 250-251, holding
that a "special edition” of a newspaper was not entitled to the press exemption because of
its substantial difference in production and distnibution from the regular editions of that

facilittes are owned er conwalled by any political party, political comminee, or candidate.” 2 U.S.C
43BN,

PFEC v. Phuilips Publishing, irc. drew this two-step imauiny from Keader’s £igest Association, fnc v, FEC,
(D.D.C, 1981) 509 F Supp. 1210, which was cited with approval in #£C v. Machinists Non-Partisan
Palineal League (D.C. Cir. 19511653 F. 2d 380, a1 396, Advisory Opiniens 198244, 1996-16, 1996~41,
1996-48 and 1998-17 cited these authorities. See also MCFL, 469 US 238, 250-251 adopting a simular two-
step process in analyzing the FECA’s press exemnption,




newspaper.) 1t therefore appears that the programs were within the press exemption
provided in §431(9BKs) for “commentary.”

Because the result of these two determinations is that this Commussion lacks
subject matter jurnisdiction, we are uncenvineed that the identity or possible candidate
status of the hosi-commentator is matenial to the outcome of this case. Even if we admit
those considerations. however, the fact that Mr. Doman was the guest host does not
change tne foregomy analysts, or the concluston that the press entities were acting as such
in presenung the procrams in question. There is no evidence that Mr. Doman was invited
to be the ;uest host because of any alicyed or possible status as a candidate at a future
e:ection. The media respondenis, in fa.t assert the contrary: That Mr. Dornan has
worked for ather radio and television siows in the post, mcluding as s redio talk show
1ost; and todt ke wie cmployed as a puost host for musiness reasons and ol hu.m ROt

i

s mossitoe status os s candidate, In il 1t dows not appear that Mr Doman was
_...mxdalc athe time o1 at least most af the programs m question. Mr. Dorman had TN
c.ndidate o the 1996 cenerel electinn, st which ‘1& was defeated. The programs in

1

cuzstion wore broadcast on various d ! ates 1n March and AprzL 1997, and on October 15,
Poe? Mr Dlorpan Dre filed a statement of Cdndlf'd ~voon October 8, 1947 tor hig

condidacy ine 1998 clecnon. The Counse Fxcport describes the extensive {undratsing
; i~ Doman conunued o engage i tollewing his defeat in the November, 1996 clection.
and continuing throughout 1997, but that aprears {from amended campaign statemients) 10
has v heen for tne purpose of paving for a recount of and chalienge to the resulis of the
1946 election. The fact that Mr. Dornan filed o statement of candidacy one week before
his iust appearance on a radio program, and more than six months before the 1998
prnmary slection, does not alter his pre-existing practice of serving as a guest host into an
expenditure for the purpose of influencing a federal election.

Because 1t does not appear that Mr. Dormuan was invited to serve as a guest host
hecause of any possible candidacy. the Commussion's analysis in three advisory opinions
relied on by the General Counsel's Report, Advisory Opinions 1996-10. 1990-41, und
1996-48. in which the Jcmmission reviewed proposed formats in determining whether
particular programs featuring candidates fell within the press exemption, is not applicable
to this matter. {Sce FGC Report. p. 19.) In addition, the fact that the Commuission
approved certain program formats as presented in advisory epinion requests cannot be
construed as imposing format restrictions on broadcasters generally.

Since it appears that the activities cemplained of are protected by the press
exemnption, the Commission lacks subject matter jurisdiction over the activity and is

* This conclusion is consistent with that which the Commission reached in Adwvisory Opinion 1982.44:
"Although the statute and regulations do not defing ‘commentary.” the Commussion is of the view that
commientary cannot be himited to the broadcasier. The exempuoen already includes the term ‘editonial” which
applies specitically to the broadeaster's point of view. In the opimion of the Commussion. ‘commentary’ wos
intended 10 allow the third persons access 1o the media to discuss 1ssues. The statute and regulations do not
define the issues permmited o be discussed or the format in which they are to be presenied under the
‘commentary” exemption nor do they set a time lirut 2s to the length of the commeniary.”

)




therefore precluded from proceeding further against ilre respondents on account of that

activity, mcluding mguinng further mio the conte

is of Mr. Dornan's speech on the

programs. (FEC . Phillips Publishing, Inc., supra. at 1313; Reader's Digest Association
$ FEC supra. at 1214-1213; see also FEC v. Alachinists Non-Partisan League, supra, al
06-397.)  Allegations of what Mr. Dornan said on the programs on which he was a

g,uest host, therefore, are also irrelevant to the Comns

Because the activity was within the scope of the press exempiion in $43

mission's degision.

it doos not constitute an expendiiure ander the Act.

in addinen. even if we had &

HOWBI.

ctermined the press exempiion wis not apphicabic,

for reasons of prosecutonal discretion we would have declined to pursue ti < matter.

Thuere was no ingication of any int2
Domiun a platforn, tor a possible

commentator before running for orfice. and continues 1o broadcast anu appeur on

nationally syndicated programs.

ation on the part of any of the respondenic 1o give My

.ure candidacy sor effice. Mr, Domran w s aradio

He had made ony a imited number o1 appoarances us o

guest host on the programs at 1ssuv. and the transernipts of the broadcusts reves’ad no

spaciiic discussions of Mr. Doman
office. A s

review of the content of the broadeasts to Jet
possible candidacy were muade ‘o constituic @ communicalion for
elecnion. Given these citcumsiances, we feel that it 1s unlikely

influencing his

= current or fus
ccessiut prosecution of this mater would depend en « detadied ait. -t
ermine whether suflicierns references 1o his

ure candidacy for clection 1o

the purpose o!

prosecution would be successful, and that the First Amendment interests in profes
speech on public Issues outwetghs any interests of the FECA inadvertently implicated by

that speech.
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For the above reascns. we rejected the recommendations of the General Counsel
the stattons or Mr. Domuan had violated the

and determined there was no veason to believe
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